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When playtime
goes wrong
Parents think of a playground as a
safe haven for their children, but more
than 200,000 children are seen in emergency rooms each year as a result of playground injuries. Seventy-five percent of
these injuries occur on public playgrounds,
and 75 percent are caused by falls. Thirtysix percent are classified as severe. At least
15 children die each year due to playground injuries, mostly caused by falls to
hard surfaces, strangulation by entanglement, and head entrapment.'
These injuries are not confined to a few
aging playgrounds. Safety problems are remarkably widespread. In a nationwide survey of 760 playgrounds, 87 percent lacked
adequate protective surfaces, 42 percent
had equipment with head-entrapment hazards, and 40 percent had equipment with
protruding parts that could cause clothing
to become entangled. Overall, 43 percent
of the playgrounds surveyed had at least
one piece of hazardous equipment'
Most playground injuries and deaths can

be prevented with safe equipment design

and playground operation. Although it was
common in the past for playground operators to attempt to place blame for an injury on the child who fell or on another boy
or girl who pushed the injured child, these
excuses are no longer valid. The duty to
provide safe play areas should be placed
on those responsible for marketing playground equipment and for operating
playgrounds.
Edward Steinbrecher is the managing
partner of Steinbrecher andAssociates in
Encino, California.
76

Thousands of kids are injured on
playgrounds every year despite readily

available safety standards. Those

responsible can be held liable.
Edward Steinbrecher
The duty of care owed by a playground
operator is the degree of care that a person
of ordinary prudence charged with similar
duties would exercise in the same circumstances.' A public or private landowner has
a duty to provide adequate supervision and
to maintain the premises and playground
surfaces in a reasonably safe condition.
The most authoritative playground safety standards are published by the U.S. Consumer Product Safety Commission in its
Handbook for Public Playground Safety.4
This publication is the cornerstone of litigation involving dangerous conditions of
playgrounds and related equipment. Another important resource is the Report and
Model Law on Public Play Equipment and
Areas, published by the Consumer Federation of America.'
The Handbook and the Report, which
list nearly identical standards, contain a
wealth of information regarding playground-surface and equipment hazards.

Recently, the Handbook
was adopted by statute in
California, which now requires that all public playgrounds conform to these
safety standards.' Connecticut, Michigan, New Jersey,
North Carolina, and Texas have either
adopted the Handbook or are close to

doing so'
The Handbook contains numerous requirements for appropriate inspection

and

maintenance of equipment and surfaces.
Section 7.2 states that "all equipment
should be inspected frequently for any potential hazards," and "any damage or hazards detected during inspection should be
repaired immediately." This section requires that records of all maintenance, inspections, and repairs, as well as records of
any accidents, be retained.
At trial, a playground safety expert or
consultant familiar with these standards

Any manufacturer of playground equip-

should present them to a jury.' The expert

ment or any public entity operating playgrounds is expected to be familiar with
these standards.

should refer to the standards as tools of
good design, operation, and maintenance.
In the past, most playground cases were
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fall from as little as one foot on asphalt and

from as little as three inches on concrete.18
Safer playground surfacing materials are
available in two types: unitary, such as rubber mats; and loose-fill, such as sand, gravel, or shredded wood products. Falls on

In a nationwide survey of 760 playgrounds,
43 percent had at least one piece
of hazardous equipment.

these surfaces are not life-threatening un-

the danger or defect 21 The more obvious
less the child has fallen from a height of
the dangerous condition, the more likely it
several feet.
The Handbook contains a table listing is that the operator had constructive notice
the "critical heights" of various types of of it.
Good sources for proving notice are
surfacing material.19 The critical height is
the height below which a fall would not be other children who used the playground
expected to cause a life-threatening injury. and people who conducted inspections,
An expert can measure the fall height (the such as government inspectors or employheight of the highest play surface) of a ees of the playground operator. Notice can
piece of equipment, and use the table to de- also be proved by showing other incidents
where children sustained injury in a simitermine whether the ground surface is safe
for that fall height. The critical height of lar fashion. The longer the dangerous conthe surface must be equal to or greater dition existed, the more opportunity the
defendant had to discover and remedy it.
than the fall height of the equipment.
Proof of the dangerous condition must
A safe surface of loose-filled materials
be documented by timely photographs and
needs frequent inspection to maintain advideotape 22 Measurements need to be
equate depth and to make sure the materimade of the fall height, the protruding obals remain loose. Without maintenance,
ject, the entanglement or entrapment
the surface can easily deteriorate and lose
hazard, and the overall dimensions of the
some of its shock-absorbing properties.
equipment.
In a playground surface case, the jury
needs to know that the type of surface deProducts liability
termines the injury-causing potential of a
Like other products, playground equipfall and that careful design of the surface
ment is considered defective if it is not as
minimizes the risk of serious injury. The
safe as an ordinary consumer would expect
defendant should have taken this principle
or if the benefits of the design are outinto account in designing and maintaining
weighed by the risks23 Equipment design
the playground. Industry standards can be
is often implicated in causing serious inused as proof of negligence or, at a minijuries to children.
mum, to present a question of fact 20
For example, Marlene Escalera broke
A medical or biomechanical expert can
explain to the jury the mechanism of injury
her leg at a McDonald's playground while
and how much force is necessary to fracplaying on a Tug-N-Turn, a self-propelled
ture certain bones or cause head trauma.
merry-go-round.24 The shoelace from her
If the fall onto a hard surface would have
sneaker got caught in a protruding bolt at

had a different outcome on a safe surface,

found McDonald's Corp. liable on a products liability theory since it had actively
participated in the product design.

A common theme of products liability
cases involving playground equipment is
the adequacy of warnings. A manufacturer

must take into account reasonably foreseeable misuses of its product 25 Liability
extends to unintended uses if they were
foreseeable. The manufacturer should provide warnings in light of all the foreseeable
uses of the product and instructions regarding regular maintenance and replace-

ment of parts.
Warnings help those responsible for the
equipment practice reasonable accident
prevention in light of potential hazards.
Warnings can be placed in manuals, but
they are better placed on the equipment
because the manual is not always available
to those charged with maintenance, inspection,

and supervision.

While the duty to install safe surfacing

belongs to the playground operator, a manufacturer must warn of the need for safe
surfacing under its equipment. The company should provide a label warning of the
danger of installing its equipment on hard
surfaces and should warn that the fall
height should not exceed the critical height
of the surface. The manufacturer should

give information about the critical heights of
various types of surfacing.
A manufacturer should not be able to
claim that the danger of installing climb-

the bottom of the stationary base that she ing equipment on asphalt is obvious to a

person of ordinary prudence26 The company has superior knowledge regarding
sustained the same injury on the Tug-N- safe installation and surfacing around its
Turn, yet nothing was done to eliminate product.
The absence or inadequacy of warnings
the protrusion hazard.
needs
to be causally linked to the conduct
McDonald's Corp. and JBI, the manuProving notice
that
would
have been different had proper
In cases against playground operators, facturer, were aware that the protruding
warnings
been
provided. Warnings are
the plaintiff must offer proof that the de- bolt was causing injuries and designed a
fendant had actual or constructive notice cover to fit over the bolt, but they failed meant to guide the behavior of the adults
of a dangerous condition-that the defen- to retrofit about 1,000 Tug-N-Turns al- in charge of the playground who may not
understand the hazards and what they
ready in use at the restaurants. A jury
dant either knew or should have known of
causation may be established. The expert
should explain why the surface was defective and what the outcome would have
been if the surface had been safe.
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twirled around, causing a spiral fracture of
her leg. More than 40 other young children
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could have done to make the equipment
and play area safer. In some jurisdictions,

there is a presumption that a warning
would have been heeded had it been
given 27

In investigating the warnings, it is important to obtain the manufacturer's literature, such as advertising, catalogs, and in-

structions for assembly and maintenance.
The playground operator should provide
the purchase documents; the inspection
and maintenance documents; and any
rules or guidelines for inspection, maintenance, and operation of the playground.
Once the hazards are understood, the
warnings given by the manufacturer must
be reviewed to determine whether better
warnings would have made a difference in
the outcome of the accident.
Like crashworthiness cases
0

In some ways, playground cases are sim-

.

ilar to crashworthiness cases. Car manufacturers are required to protect against
the foreseeable consequences of an automobile collision. It does not matter who is
at fault in causing the accident. Rather, the
issue is whether the injuries could have
been prevented or minimized through safe
design.28 These same principles apply to
playground accidents.
Under a negligence or products liability

theory, the negligence or defect does not
have to be the only factor in causing the in-

jury, but it must be a substantial factor.29
For example, a slide may be equipped with
inadequate handrails, but an injury might
occur when one child pushes another child
in such a way that the handrails would
make no difference. Under these circumstances, the manufacturer would probably
not be liable. However, the jury should be
allowed to decide whether inadvertent falls
or typical child's behavior that could be
construed as negligence was foreseeable to

the manufacturer or playground operator.
Playground safety has improved over
the years, but much more needs to be
done. Most of the 200,000 injuries a year
that send children to emergency roomsas well as the 15 deaths each year-can be
prevented if playground operators follow
widely available safety standards and if
manufacturers design equipment carefully.
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